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Learning Objectives

1. Participants will gain an understanding about the 

arguments and counterarguments for voice, choice 

and access.

2. Participants will learn about the various methods 

and services that have been developed to encourage 

children’s participation in child custody disputes.

3. Participants will be taught the recent social science 

evidence about children’s participation.

The Goals for this Presentation

• To give a voice to children in legal and mental health 

issues that pertain to them.

• To provide a more comprehensive understanding of 

the complexities of children’s emotions, feelings and 

attitudes in the context of child custody disputes.

• To provide best available research evidence to help 

build strategies to listen to children in the context of 

child custody disputes.
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The Context of Child Custody Disputes

• Distrust and high levels of hostility by at 

least one parent, 

• Parental control and manipulation, 

• High rates of litigation and allegations to 

authorities, 

• Lower rates of child support 

compliance, and 

• Overall decreased capacity to parent 

(Birnbaum, Bala & Martinson, 2010; Ramsey, 2001; Saini, Redmond, Polak

& Yadeta, 2011)

Child Protection Response

• Child custody disputes take up an inordinate amount 

of professional resources

– Often without yielding positive results

• High conflict between separating parents can 

challenge child protection workers:

– Investigate repeated allegations

– Deal with emotional commotion

– Feel pressure to take sides between parents 

(Saini, et al., 2019)
5

High Conflict Truisms

• “Nothing works with these parents.”

• “This is a custody issue”

• “Its too risky to provide treatment until the court case 

is over”

• “They will only use services for court purposes”

• “There are no qualified therapists to work with high 

conflict families”     (Greenberg, 2015)

6
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Estimated CPS investigations involving a 

child custody dispute

7

Black, Saini, Fallon, Deljavan, Theoduloz, 2017

Substantiation Decision

8
Deljavan, S., Black, T., Saini, M., & Fallon, B. (2016)

Referral Source
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Primary Substantiated Maltreatment
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Child Protection Response

• Already overburdened child protection workers may:

– Minimize allegations with the perception that allegations are 

merely exaggerations fuelled by anger and hate towards the 

other parent (Saini, et al., 2012)

– Dismiss child’s impact as a temporary phenomenon caused 

by acute stress related to the family breakdown (Brown, 

Frederico, Hewitt, & Sheehan, 2001; Johnston, Lee, Olesen 

& Walters, 2005)

– Prematurely terminate services and/or refer high-conflict 

families to non-compulsory community programming
11

Previous CPS Openings

No Child 

Custody 

Dispute

Child Custody 

Dispute

Total X2

Never 38% 32% 37%

60.34 (4, 11,149), 

p<.0001

1 time 21% 20% 21%

2-3 times 20% 21% 20%

>3 times 19% 27% 20%

Unknown 1% % 1%

Total 100% 100% 100%

12
“                            (Saini et al., 2013)
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Proportion of recurrence by index investigation type 

at 12, 24 and 36 months

13(Black, Saini, Fallon, Deljavan, Cooper, 2017)

To Open or Close A Custody Case

• Black, Saini, Fallon, Deljavan and Cooke (2017) 

found that when controlling for other case and family 

characteristics, child protection investigations 

involving custody disputes were less likely than 

investigations without custody disputes to stay open 

for ongoing services (adjusted odd ration = -.828, 

p<.001).

• But does closing a case help children?

• Where are their voices in all of this?
14

Child Protection Response

• Premature case closures can cause further harm to 

families by failing to:

– Adequately addressing the emotional distress of children 

and families

– Comprehensively assess for factors associated with high 

conflict (substance use,  mental health problems, etc.)

– Dismiss impact of conflict on children

– Resolve the ‘revolving door’
15
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• Abuse does not end with separation

• The threat can increase after separation

• Overlap between child abuse and domestic violence

• Children’s exposure to an inappropriate role model 

• Undermining of non-abusive parent

• New relationships potentially violent

• Perpetual litigation as form of on-going control

• Extreme cases - homicides and abductions

Violence After Separation

Jaffe, P.G. Lemon, N. & Poisson, S.E. (2002) Child 

Custody Disputes and Domestic Violence: Clinical and 

Legal Issues. Sage, Thousand Oaks, CA 16

Alienation

• A range of overlapping concepts and terminology used 

for defining “alienation”:

– “parental alienation syndrome” (Burrill, 2006b; Gardner, 1985)

– the “alienated child” or “child alienation” (Kelly & Johnston, 2001)

– “pathological alignments” and “visitation refusal” (Johnston, 

1993; Johnston & Campbell, 1988; Wallerstein & Kelly, 1980)

– “parental alienation” (Baker, 2005a; Darnall, 1998; Garrity & Baris, 1994)

– “visitation interference” and “divorce-related malicious 

mother syndrome” (Turkat, 1999); 

– “pathological alienation” (Warshak, 2003a); 

– “threatened mother syndrome” (Klass & Klass, 2005); 

– “toxic parent” (Cartwright, 1993).
17

Patterns of Strained Parent-Child 

Relationships
Strong bond to 

both parents

Affinity to one 

parent;

attached to both

Aligned with one parent; 

contact continues with 

other

Justified

Rejection
Alienation - disproportionate 

reaction to child’s actual 

experience

ALIGNED: Divorce-

specific reasons e.g. 

genuine anger for  

separation occurred 

(affair) result in loyalty 

conflict but not total 

rejection. FP supports 

relations with other 

parent parent

•AFFINITY: Preference for 

one parent, but no rejection of 

other

• Age or gender-related 

reasons

ALIENATION: 

Previously had  

good 

relationship with 

RP. Without  

alienating 

behaviours  of 

AP, the child 

would not have 

rejected other 

parent

JUSTIFIED 

REJECTION due to 

partner violence, 

emotional or other 

abuse, inept 

parenting 18

Fidler, Bala & Saini, 2012
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19

Versanov, 2015

So what do we know?

• Not every custody case is high conflict.

• Most high conflict cases are characterized by a tribal 

warfare (you are either with them or against them).

• Not every false allegation is malicious.

• Closing the case prematurely is not the solution.

• Children remain the silenced victims in child custody 

disputes without voice. 
20

“Rights” vs. “Protection” Debate

• Some child advocates favor the 

protection of children over rights.

• They view protection as 

respecting childhood as a special 

time, which is associated with 

incompetence and dependency. 

• Children are typically considered 

legally incompetent simply as a 

function of their minority status. 
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Protecting Children

• Treating children as 

vulnerable and in need 

of protection is positive 

in many ways.

• Children have the right 

to be protected from 

parental conflict, being 

hurt and mistreated, 

physically or mentally.

Children’s Right to Voice

• Those advocating for 

the child’s rights, stress 

the self-determination 

and equal treatment for 

all citizens regardless of 

age. 

• Listening to children in 

child custody disputes 

acknowledges that they 

are not just bystanders 

to the conflict. 

Rights Under the UNCRC: The Four P’s

• Provision Rights

– Right to have one’s basic needs fulfilled

• Protection Rights

– Right to be protected from harmful acts 

or practices

• Participation Rights

– Right to act in certain circumstances and 

right to be heard in decision-making

• Promotion

– Rights under UNCRC must be promoted 

and disseminated in order to make them 

meaningful
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UNCRC Messages about Children

• Children are people now, not people in the making

• Childhood is valuable in its own right and is not 

simply a stage toward adulthood

• Children can be active agents in their own lives

• Children should not be treated less seriously 

• Infants and children are vulnerable

Best Interest vs. Rights

• Best interests principle operates as a key 

consideration in legally regulated decision-making 

with respect to children.

• Principle usually applies to child protection issues, 

family law, assisted reproduction and biomedicine. 

• Rights and freedoms can be restricted for children in 

the name of their best interests.

• Adults get to choose in accordance with what they 

think of as being in their children's interests.
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Barriers to Implementing Article 12

• Tokenism

• Unresolved power issues

• Consulting children only on 

relatively trivial matters

• Including only some 

children and not others (e.g., 

marginalized children)

How much do we value children’s voices?

• File review of CPS files 

• Findings revealed that in 

82% of cases there was no 

evidence of a child’s view 

noted in the child 

protection file.
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Voice vs Choice

• Children should have a say but not the final say

• The right to a voice in the UNCRC is qualified

– Children capable of forming own views

– Views given weight in accordance with age and maturity

Voice vs Choice

• 70% of children said being asked to make a choice 

about living arrangements directly put them in 

difficult situation.

• Reasons it was difficult:

• Didn’t want to hurt or upset parents-36%

• Didn’t want to make self worried or sad-30%

• Scared of making wrong decision-27%

(Cashmore & Parkinson 2008)



12

Birnbaum & Saini, 2012

• Thirty-five (35) qualitative studies were included in 

the final analysis. The included qualitative studies 

were located from 11 different countries and involved 

over 1,325 children who were involved in custody 

and access disputes across the globe.

• Children indicate that they want to be included in the 

decision-making process about matters that pertain to 

them.

Children’s Advice to Other Children

• Children should be consulted and that they should have 

someone they could talk with about their adjustment problems 

(e.g. parents, friends, counsellor, a judge)

• Parents should avoid bringing children into the middle of the 

conflict. 

• Don't let their parents decide on contact arrangements alone 

and that children should be included in decisions

• Should be provided the opportunity to share their views and 

feelings with their parents, provided that did not compromise 

their relationship with their parents.
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Methods for Including Children's Voices

• Consultative: 

– Expression of child’s wishes inform overall picture of what 

is in child’s best interest.

• Contributory: 

– Child assents with any decision made.

• Independent value: 

– Child’s voice is viewed as a distinct source of information.

Methods for Including Children's Voices

• Several methods have been developed for integrating 

the children’s voices (judicial interviews, Voice of 

the Child Reports, child-inclusive mediation, etc.)

• Little guidance exists to choosing the method most 

suitable to the specific needs of the child, context of 

the dispute.

39Saini, 2019. The voice of the child in family law: Exploring strategies, challenges, and best practices for 

Canada. Department of Justice Canada.
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Family Justice Pathways

40
Active divorce cases in five provinces and territories by time since initiation

2006/2007 and 2010/2011 (Statistics Canada, 2012)

Children’s Voices and Conflict

• While the factors influencing children’s adjustment 

are complex, children psychologically benefit if they 

are 

– (1) allowed to develop and maintain quality relationships 

with both parents, including regular contact; 

– (2) protected from exposure to severe emotional 

disturbance in one or both parents; 

– (3) not placed in the middle of the parental conflict; and 

– (4) taught to use direct, active coping skills to resolve 

relationship problems. 

Separation Pathways   

Divorce/

Separation

Low

Conflict

Conflict 

Stabilizers

Acute Reaction Period

High 

Conflict 

Perpetuators

0-3 Years

(Saini 2009; Saini & Birnbaum, 2007)

42
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Children’s Voices and Conflict

• The research and literature in child development 

provides the baseline to consider the views and 

preferences of children.  

• However, this baseline can become blurred when 

children are caught in conflict between their parents.  

• So....perhaps the best way to safeguard the rights of 

children is to reduce the conflict. 

Remember

• The process of remembering and reporting events 

involves the execution of a complex set of operations 

that develops as the child ages.

What Impacts Memory

• Attention: child may be watching different aspects of 

the same event

– the ice cream vendor at a basketball game, not the game 

• Prior knowledge: used to make sense of (or fit with 

prior experience)..can distort or reduce accuracy.

• Stress...can distort memory

• Exposure to Suggestive or Misleading Influences: 

exposing children to negative stereotypes about an 

individual.
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Do Children Lie?

Children Lie!!

• To avoid punishment

• In the context of a game

• To avoid embarrassment

• To protect adult loved one

• To protect an initial story

• But in the absence of suggestive influences, even 

preschool children can provide accurate and detailed 

accounts of personal experience. 

Tips for Engaging Children’s Narratives 

• Four most important elements for interviewing 

children:

• Rapport – put the child at ease

• Clear understanding of role, purpose of questions –

limits/extent of confidentiality

• Interview with the child is to test hypothesis not to 

confirm what the interviewer already thinks or knows

• Use the child’s language based on developmental 

stages
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Avoiding Pitfalls

• Solid understanding about the dynamics of high 

conflict, intimate partner violence, alienation.

• Aware of one’s own biases about child protection vs. 

child’s rights to participate

• Aware of biases of strained parent-child relationship

• Peer debrief, consultation, supervision

Avoid Harm

• Children demonstrate better adjustment to family 

changes (e.g., parental separation) when they have 

good communications with parents and supportive 

relationships with peers (Dunn et al., 2001). 

• Interview should be structured so to balance the need 

to gather accurate information while protecting the 

children's relationships with their support systems and 

long-term adjustment. 

50

Avoid Placing Too Much Weight 

• In the interest of due process, eliciting a child’s direct 

experience is necessary–and sometimes the only–

means of investigating allegations of abuse and 

neglect, requests for termination of parental rights 

(TPR) and reunification, custody determinations, 

criminal matters, and allegations of alienation 

(Garber, 2007).

• But this can put undue strain on the child.  

• Need to triangulate with other data. 51
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Be Aware of the Rhetoric 

• Although sometimes articulated as “right of child” to 

a relationship with both parents this is problematic as 

it suggests to alienating parent that the child also has 

the right “not to have a relationship”.

52

Be Aware of Hidden Agendas

• Warshak (2003) contends that ‘‘most procedures for 

soliciting children’s preferences do not reliably elicit 

information on their best interests and do not give 

children a meaningful voice in decision making.’’ 

Instead, ‘‘most procedures provide children with 

forums in which to take sides in their parents’ 

disputes’’ (p. 373).

53

Assess for Level of Independence

• Children may directly be provided with negative 

information by one parent about the other, exposed to 

parents’ conflicts through overhearing telephone 

conversations, observe parental distress during 

custody transitions, or be subjected to anxious 

questioning by one parent about what occurs at the 

other parent’s home (Kelly, 2000). 

• All of these situations may affect children’s 

perceptions and reports about the events in their lives. 

54
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Be Aware of Silent Evidence 

• Interviews with children provide important 

information about children’s views of the dispute. 

• Workers who ignore this important source of data 

may not fully appreciate:

– the fit between parent and child

– other important factors in a child’s life

– the child’s developmental abilities

– the child’s best interest 

55
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